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December 22, 2009

Lisa. P. Jackson, Administrator

U.S. Environmental Protection Agency

EPA Docket Center, EPA West (Air Docket)

Mail Code: 2822 T

1200 Pennsylvania Avenue, NW

Washington, DC 20460

Attention: Docket ID No. EPA-HQ- OAR-2009-0517

Re: Prevention of Significant Deterioration andl@¥ Greenhouse Gas Tailoring Rule —
Proposed Rule

Dear Administrator Jackson:

The Northeast States for Coordinated Air Use Managnt (NESCAUM) offer the
following comments on the U.S. Environmental ProtecAgency’s (EPA’s) Notice of
Proposed Rulemaking (NPR), published on OctobeRQ@9 in the Federal Register, entitled
Prevention of Significant Deterioration and TitleGfeenhouse Gas Tailoring Ryl& FR
55292-55365]. NESCAUM is the regional associatbair pollution control agencies
representing Connecticut, Maine, Massachusetts, Newpshire, New Jersey, New York,
Rhode Island, and Vermont.

We commend EPA for putting forth this propose@miking that is responsive to
EPA'’s obligations under the Clean Air Act’'s (CAAByevention of Significant Deterioration
(PSD) and title V requirements. We understandEf&’s proposed rulemaking seeks to
incorporate greenhouse gas (GHG) considerationdA8D and title V permitting programs
while addressing administrative burdens for statenitting authorities in keeping with the intent
of the CAA.

In past comments to EPA, NESCAUM has supported’Eproposed endangerment and
cause or contribute findings for GHGs [74 FR 1888810]. NESCAUM also is supporting the
EPA and U.S. Department of Transportation jointgased rulemaking to establish light-duty
vehicle GHG emission standards and corporate agdtee) economy standards [74 FR 49454-
49789]. These two rules respond to the Supremet8auling in Massachusetts v. EPA27
S.Ct. 1438 (2007), which held that EPA was obligeder the law to issue an “endangerment”
finding to determine whether GHGs “cause, or ctute to, air pollution which may reasonably
be anticipated to endanger public health or welfflEAA § 202(a)]. The EPA’s proposed rule
on PSD/title V GHG requirements is one of seveppraaches EPA may choose in moving
forward from earlier proposed EPA rulemakings conicey GHGs.

NESCAUM recognizes that the scope of the climatnge problem is large and
complex. We support EPA’s efforts to begin theassary steps to address the threat of climate
change with the available tools at hand in the Ckia Act.

Below are our specific comments on elements of 'BERFoposed tailoring rule.

NESCAUM Members: Massachusetts Bureau of Waste Prevention, Barbara Kwetz New York Division of Air Resources, David Shaw
Connecticut Bureau of Air Management, Anne Gobin New Hampshire Air Resources Division, Robert Scott Rhode Island Office of Air Resources, Douglas L. McVay
Maine Bureau of Air Quality Control, James Brooks New Jersey Division of Air Quality, William O'Sullivan Vermont Air Polution Control Division, Richard Valentinetti



1. Adequate time for state regulatory changes

While it is primarily a matter related to the “J@on memo” [74 FR 51535 (October 7,
2009)], it is imperative that the effective datettud final rule resulting from this proposal allows
states sufficient time to revise state regulatiorsccordance with EPA’s final rule. Adequate
time is a concern both for states that will autooadity regulate GHGs upon EPA’s promulgation
of the light-duty vehicle rule and for states witleficient” SIPs that either specifically list the
pollutants regulated under the state PSD prograthabrinterpret their regulations to apply only
to pollutants regulated at the time the state nogwas adopted. While the nature of the
regulatory changes will vary, state rulemaking psses require at least twelve, and in some
cases many more, months to complete.

Furthermore, EPA has indicated that it will issugeparate regulatory action in the near
future to identify those SIPs that are “deficieatid to address them. [74 FR 55344] EPA’s
method of addressing the deficient SIPs will presbiyrequire programmatic changes and a
SIP revision. If some NESCAUM states are deficiarEPA’s estimation, NESCAUM reminds
EPA that the necessary regulatory and SIP reviaoasengthy processes, both of which involve
public participation elements. EPA should workhnstates so that its actions regarding deficient
SIPs aligns with the timelines determined in tmalfitailoring rule.

Although not specifically addressed in the proplaséloring rule, NESCAUM also
points out that states will need adequate timerteral their Part 70 program requirements to
incorporate GHGs into title V permits.

In sum, EPA needs to provide a path forward thaviges sufficient time to states that
implement their PSD and/or title V programs thro&jR-approved state rules and regulations so
that they may modify those state programs to bsistant with EPA’s final tailoring rule. If
states are not provided adequate time to modify tegulations, then the lower thresholds of
100 or 250 tons per year (tpy) may apply in thasg@mams and the “administrative impossibility
and absurd results” that EPA seeks to avoid iruissmay occur in those states. EPA’s
suggestion that it could delay the effective ddtdhe new programs an additional 75 days after
“promulgation” of the regulation on the basis of tteview period provided by the Congressional
Review Act does not provide sufficient time.

2. Listing of greenhouse gases

NESCAUM supports the listing of the six GHGs ideet by EPA as air pollutants to be
covered under the tailoring rule: carbon dioxidetimane, nitrous oxide, sulfur hexafluoride,
hydrofluorocarbons, and perfluorocarbons. We revend, however, that EPA explore
regulating each of the GHG pollutants on an indigldnass basis rather than collectively. We
make this recommendation because it may be realsoaath feasible to regulate and control
emissions of each of the listed pollutants, othantcarbon dioxide, at the 100/250 tpy
thresholds, or less if deemed necessary, in aceoedaith the established mechanisms of the
Clean Air Act. Methane, for example, is alreadgulated as a separate pollutant under
40CFR60 Subpart WWW when emitted from landfills @ad reasonably be controlled by
existing technologies at levels of less than 1Q0 §nly carbon dioxide creates a distinct case
that warrants the tailoring rule.



Furthermore, disaggregating the pollutants allowvsviore appropriate technology
reviews. For example, many sources emit methadearbon dioxide. Oxidation is a feasible
control for methane but is not feasible for conttbtarbon dioxide. Nevertheless, the overall
GHG warming potential would be reduced throughakielation of methane from the source. In
fact, effective control technology reviews couldrigat evaluation of the GHGs individually,
along with consideration of the resultant overdi@warming potential.

We also encourage EPA to give consideration tokitacbon and other short-lived
climate forcers as air pollutants that contribateltmate change, especially as the level of
understanding of their contributions increasespdrticular, the growing recognition that black
carbon is a potent and significant contributorltmate change calls for comparable
consideration of its impacts within appropriateulegpry programs under the Clean Air Act.

3. Threshold for major sources

As a general matter, we support an approach $e the threshold size for GHG major
sources to address unreasonable administrativehsirdEPA’s reasoned explanations for
balancing the appropriate administrative burdem wangible environmental benefits are in line
with the intent of the Clean Air Act and reflectratates’ concerns and experiences in
implementing effective permitting programs.

If EPA treats the six GHGs separately on a masis bhaar our comment above, we
recommend that the increase in source threshaddogiznitially applied only to carbon dioxide
emissions, with source thresholds of the remaifiregGHGs set according to current CAA
thresholds. For the non-G@HGSs, consideration should also be given to sgttiajor source
thresholds below 100/250 tons to account for diffiees in global warming potentials.
Consistent with EPA’s goal in the proposed tailgniale, this pragmatically seeks to avoid
needless administrative burden created by expanditre PSD/title V permit requirements to
potentially millions of small GHG sources.

In the alternative, if EPA decides to treat all GHGs collectively on a C£equivalent
basis, then a single raised threshold level shbeldpplied across all GHG major sources.

With regard to the metric used in setting the thoés levels, NESCAUM supports using
units of short tons rather than metric tons.

4. Threshold for significance levels

Based on the same reasoning to address admiivislydiurdensome obstacles to
running an environmentally effective GHG permittimgpgram, NESCAUM supports EPA’s
reasoning for an increase in the significance lewéligger PSD. Of the range suggested by
EPA, NESCAUM suggests adoption of a 25,000 toniBggmce level. If EPA were to treat the
GHGs individually on a mass basis per our commesection 2, then the 25,000 ton
significance level should only apply to carbon dd®x and EPA should set lower significance
thresholds for the other five GHGs that take irdocaunt their different global warming
potentials.

In the alternative, if EPA decides to treat all GHGs collectively on a C£equivalent
basis, then a single significance level of 25,atCG-equivalent should be applied across all
GHG major sources.



With regard to the metric used in setting significa levels, NESCAUM supports using
units of short tons rather than metric tons.

5. Guidance to states

It is imperative that EPA provide timely and sai#int guidance to states to assist
permitting authorities in implementing sufficienttgmprehensive and robust PSD and title V
GHG permitting programs. EPA has an unfortunaséohy in failing to develop timely guidance
for state programs. Permitting authorities are@peéasked with the important challenge of
incorporating a suite of new air pollutants (GH@#hin their permitting programs. Timely and
clear guidance from EPA is a fundamental foundationvhich states can construct solid GHG
permitting programs. Should the final rule resemthke proposal, such guidance must also
include top-down best available control technol@@HCT) information for the full range of
sources captured under the GHG permits, as wédaasible and appropriate GHG mitigation
options.

6. Biomass combustion sources

The tailoring rule proposal provides insufficiemfiormation on how permitting
authorities should consider biomass combustioncgsuior purposes of GHG PSD/title V
permitting. For example, are the carbon dioxidéssions from facilities burning biomass to be
treated on an equivalent basis as if from fos&l Gwmbustion? This would appear to be
appropriate unless the biomass resource has besnd&ated to be harvested in a sustainable
manner so that its use represents no net additiGi&s to the atmosphere. However, because
the definition of sustainable harvesting is notledt we recommend that EPA establish a
national standard on sustainability to avoid a rfude of many different standards around the
country that will lead to confusion and ongoing ttowersy about the use of biomass as a fuel.

7. Potential to emit

NESCAUM has concerns about EPA’s suggestion fadifitations to the current
approach on potential to emit (PTE) consideratissedd in permitting decisions. Alterations to
current practice with PTE could upset longstangialicies and procedures in NSR permitting
guidance, which might affect all of the regulate8Rpollutants. We are especially concerned
that this approach could ultimately undermine éxgsstate and federal rules for triggering
thresholds for applicability of regulating the axig NSR pollutants. We prefer the current PTE
approach to remain as is to avoid opening this tiredallenge in NSR reviews.

8. Administrative resources and streamlining téegines

Given the additional resources that will be regdito integrate GHG sources into the
PSDltitle V programs, it is imperative that EPA dimp mechanisms that will create revenue
streams to support permitting agencies for thefeetef NESCAUM suggests that EPA increase
105 program funding and require the collectionitté ¥ fees for GHGs. However, as with the
traditional title V program, the ton per year feading level may vary significantly from agency
to agency. A variety of factors will influence tlewel of funding necessary to implement this
program. These factors include, but are not lichite the number of affected sources and



mechanisms used to address affected sources. foleefESCAUM recommends that EPA
clearly detail permitting agencies’ authority tdleot fees under this program and provide them
with general guidance and recommendations fortfeetsires.

As stated previously, NESCAUM is supportive of EBApproach to set major source
thresholds and significance levels in a mannerdpptopriately addresses unnecessary
additional administrative burdens while capturihg environmental benefits intended by the
Clean Air Act. We have some concerns that mangs@o not have sufficient information on
hand with regard to potential GHG emissions ley@sopposed to actual emissions) to gauge
accurately the true universe of GHG sources thatlmeacovered under the proposed tailoring
rule. EPA has proposed several streamlining effwttich might alleviate some of the workload.

Among the workload reducing proposals EPA suggastshe use of e-permitting and
“lean” techniques as permit streamlining optiokghile these are viable workload reduction and
streamlining techniques when applied to well-estalld procedures, we are not confident that
they are appropriate to implement during a timprofyrammatic change as drastic and
changeable as is being proposed by the tailorileg iMioreover, we do not believe that the
states will have the resources to implement thesierts during the current economic times.

We recommend that EPA evaluate the applicabilitthefcurrent “top-down BACT”
approach many states currently follow for critgr@lutants (and their precursors) and provide
initial guidance to states on how such an appr¢ath modified thresholds as recommended in
these comments) would be applicable to BACT deteatron for emissions of greenhouse gases.
Additionally, we recommend that EPA prepare whiipgrs that provide guidance on a range of
control technologies and measures that can beespplia cost-effective manner for major
stationary source categories, such as power pleertisent kilns, glass furnaces, and other
sources.

We also recommend that the long-term solution waldor EPA to establish New
Source Performance Standards (NSPS) in a timelyeardor major source categories of GHG
emissions. In the near-term, however, the approatdimed above (white papers on cost-
effective technologies and a top-down BACT apprdactGHG emissions) should provide an
acceptable near-term solution. State and locahpéng authorities must still follow the
approved process for determining BACT in a manhat is consistent with longstanding
policies and procedures applied to sources of xistieg regulated NSR pollutants.

9. Phase in period

We support EPA’s approach to provide a first plafdeve years in the PSD/title V
tailoring rule with a sixth year to complete addlital rulemaking. We recommend that during
the first five years, implementation of permittifige of the six GHG proceeds consistent with
the CAA. For carbon dioxide during the first fiyears, emission inventories should be built,
control guidelines and performance standards shHmeikelaluated and promulgated, and
resources and programs should be developed suchullieaimplementation of PSD and title V
permitting of carbon dioxide sources by end ofghx¢h year can occur. With the experience
that permitting agencies will gain in the admirasifity of GHG regulatory actions, the tailoring
rule can be refined after the first phase to inocaife any changes needed to cover an appropriate
scope of sources.



We do not support the alternative option of agsiewn” approach in which the
threshold levels are reduced in regular predetexchgtep-down levels. Without the experience
of administering the new GHG permitting requirensepredetermining the step-down
increments is an uncertain exercise and potengabitrary in the step-down amounts.
Permitting agencies need the benefit of actual eapee in implementing their GHG permitting
programs over time to gain a better sense of apiatepand administrable permitting thresholds.
In addition, because permitting thresholds oftevelta be embodied in state law or regulation, a
series of stepped down thresholds may place additend unnecessary procedural burdens on
state authorities who would be forced to engagelengthy cycle of regulatory revisions.

10. Summary

In summary, we commend EPA for its foresight idradsing GHG emissions under the
PSD and title V provisions of the Clean Air Act. e\kecognize and appreciate EPA’s efforts to
seek a workable balance between the additionalrastrative burdens and the sought-after
environmental benefits encompassed by this propuasidéé remaining consistent with the intent
of the Clean Air Act. As demonstrated in the iptay of considerations taken in the tailoring
rule, this is clearly a state and federal partnprsfwards achieving our shared environmental
goals under the Clean Air Act. While this is nenritory for EPA and the state permitting
authorities, it provides another step along thé pataddressing climate change.

If you or your staff has any questions regardimgissues raised in this letter, please
contact Paul Miller of NESCAUM at 617-259-2016.

Sincerely,

Arthur N. Marinl

cc: NESCAUM directors



