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Stephen L. Johnson, Administrator

U. S. Environmental Protection Agency
EPA West (Air Docket), Mailcode: 6102T
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Attention: Docket ID #EPA-HQ-OAR-2001-0004

RE: EPA’'s proposed rule regarding the “reasonable pbagy” recordkeeping and
reporting standard of the 2002 New Source Revi¢8R) reform rule

Dear Mr. Johnson:

NESCAUM offers the following comments on the U.8vEonmental Protection Agency’s
(EPA’s) notice of proposed rulemaking entitlebvention of Significant Deterioration (PSD)
and Nonattainment New Source Review (NSR): RebkoRassibility in Recordkeepiragnd
published in the Federal Register on March 8, 0@7FR 10445-10453). NESCAUM is a
regional association representing the air pollutontrol programs of the states of Connecticut,
Maine, Massachusetts, New Hampshire, New Jersay,Yek, Rhode Island and Vermont.

The NESCAUM states view a strong, sound NSR progam critical component for

controlling emissions from large industrial sourc@&se program requires that existing facilities
install modern pollution controls when undertakingjor modifications or renovations. In 2002,
EPA revised the NSR program and moved the respititystf determining when major NSR
applies from the state permitting authority to thelity. The rule required facilities that had
determined that a modification was not subject &amNSR to maintain records only when
there was a “reasonable possibility” that majorlddISR apply (the reasonable possibility
standard). The NESCAUM states did not support ERiNal revised rule, as it resulted in a
significant weakening of the NSR program.

In 2005, the D.C. Circuit Court of Appeals remantiezlreasonable possibility standard
contained in the 2002 NSR Reform Rule to EPA “bsedtPA has failed to explain how it can
ensure NSR compliance without the relevant dataNeéw York v. EPA, 413 F.3d 3 (DC Cir.
2005)). Inits decision, the Court charged EPAdevise an appropriately supported alternative”
to the reasonable possibility standard rule. NEB®ISs position is that this proposed
rulemaking does not adequately address the Caiotiserns. Furthermore, adopting either of
EPA'’s proposed options would limit states’ abilityenforce key provisions of the NSR program
as they apply to existing sources by limiting stasdility to monitor modifications of existing
process equipment. The following are specific camts on the proposed rule.

NESCAUM Members: Massachusetts Bureau of Waste Prevention, Barbara Kwetz New York Division of Air Resources, David Shaw
Connecticut Bureau of Air Management, Anne Gobin New Hampshire Air Resources Division, Robert Scott Rhode Island Office of Air Resources, Stephen Majkut
Maine Bureau of Air Quality Control, James Brooks New Jersey Division of Air Quality, William O’Sullivan Vermont Air Polution Control Division, Richard Valentinetti



Actual Emissions Trigger

In the proposal, EPA identified the actual emissioalculation as its preferred option for
defining whether or not a facility has a reasonglalssibility of triggering NSR. This option
would trigger the reasonable possibility stand&edfacility determines that the proposed change
would result in an actual emissions increase eiguat greater than 50 percent of significance
levels for major NSR. The proposal relies on tiserétion of the source in deciding which
changes would equal or exceed 50 per cent of gméfisance level, without review or approval
by the permitting authority. First, NESCAUM doest support any NSR trigger for reporting
based on actual emission increases. Second, wilocumentation, enforcement authorities
would have no means of discovering whether theatsseof such judgment by a source was, in
fact, accurate. Third, the proposed constructiiserable; sources could easily conclude that a
significant emissions increase was not reasonatsgiple, for example, by understating
projections for emissions associated with malfuongj or overstating the demand growth
exclusion. The D.C. Circuit Court of Appeals reczgd that the proposed actual emissions
calculation is problematic, and required substafi@casting of future emissions, including
forecasting of actual future emissions, emissioosfstartup, malfunction or shutdown, and
demand growth. Adopting EPA'’s preferred triggemdoresult in limited reporting of actual
emissions, including only when a source decidesdke such reports. Such lack of
transparency and accountability, coupled with adé@guate trigger, would result in diminished
NSR compliance.

In its final rulemaking on March 8, 2007 (72 FR &0@3L0380), EPA included the actual
emissions trigger in Appendix S, which applies @wiy designated non-attainment areas prior to
submission of an approvable attainment plan. NESKIAloes not support the use of a less
protective trigger in new non-attainment areasttifeamore, EPA’s failure to provide any
opportunity for public review and comment on thas@nable possibility recordkeeping
requirements published in Appendix S and prioiirializing this proposed action creates the
impression that EPA has already made a final datish the reasonable possibility trigger and
would not be open to other views. At minimum, EfRAst afford a comment period on the
recordkeeping requirements, and make changes ter&jio S as appropriate.

Potential Emissions Trigger

In the proposal, little detail is provided on threposed “potential emission” trigger to determine
if there is a reasonable possibility for triggerld§R. NESCAUM could support this trigger if it
were based on the applicability test for NSR thpgali@d prior to promulgation of the 2002 final
rule. Under those provisions, if a facility triggd major NSR under the “actual to potential”
test, there is a reasonable possibility that iladénigger major NSR and should therefore be
subject to the recordkeeping and reporting requergsunder the reasonable possibility
standard. NESCAUM'’s support for this option is tiegent on appropriate requirements
regarding recordkeeping and reporting to the pémgfenforcement authorities.



Reporting Requirements for “Reasonable Possibiliigtjgers

The D.C. Circuit Court of Appeals recognized thRtAEs NSR Reform rules significantly
increased the complexity in accurately determinitigther or not major NSR applied to sources
after changes undertaken in an existing facilltywas the Court’s opinion that knowledge of the
source’s calculations in determining the reasonpb#sibility trigger is essential to determine
compliance with the law.

It has been NESCAUM'’s position that the actual-tojgcted-actual methodology included in

the 2002 NSR rule changes amplifies, rather thdnaes, the need for independent review by a
permitting agency. Of particular concern are priavis that allow sources, in projecting whether
a physical or operational change will cause a Bt emissions increase, to ignore emission
increases attributable to “demand growth.” Thia factor that can be easily determined for
electricity generating units (EGU’s) but is nearypossibly to verify in many other industrial
facilities. In short, the demand growth conceplates a mechanism for facilities to bias the data
to avoid NSR. Another example of this is the isam of “quantifiable” fugitive emissions as
well as “emissions associated with startups, shatddpand malfunctions” in the calculation of
baseline emissions. By giving sources the altititincrease their pre-change emissions, the
likelihood that post-change emissions increasdsheideemed large enough to trigger NSR
through such calculations is lessened. Although B&s included a parallel provision that
requires sources to also consider fugitive emisseérd emissions from malfunctions, start-ups
and shutdowns in calculating post-change emissiongl] be much more difficult for sources to
estimate predicted emissions from these eventsfaarrdgulators to check whether those
predictions are reasonable. Given that companiésave strong incentives to lower their
emission estimates, it is likely that the analygi$almost certainly result in consistent
underestimations of future actual emissions. Statdorcement authorities must therefore have
access to calculations associated with baselineséoni analysis and future emission estimates in
order to accurately determine if a facility is cdympg with the reasonable possibility standard.

Furthermore, NESCAUM disagrees with EPA’s statenmetthe proposal that states will have
access to documents to verify information necesgargcreate the reasonable possibility
calculation. In many instances, states do not laaeess to the necessary information nor the
appropriate skills to adequately recreate the méiron necessary to determine compliance with
the rule. NESCAUM recommends that EPA adopt tlleviang requirements in order to

provide authorities with appropriate documentatioder the reasonable possibility provisions:

1. When it plans to modify its facility, a source musport to the state a description of the
change and the analysis conducted to determinghthahange was not major and did
not trigger “reasonable possibility” recordkeeparyl reporting requirements. Given the
complexities of the applicability equation develdpander the 2002 NSR rules, the only
clear ability for states to ensure that a facitiais completed the determination correctly
is to require that the facility retain the calcidatused to make determinations and
submit them to the permitting/enforcement authesiti



2. For facilities that trigger the reasonable posgjbrequirements, recordkeeping and
reporting should be harmonized with the 10-yeaoKlback allowance” created in the
2002 NSR rules. Facilities that trigger the reada possibility standard would
therefore be required to report actual emissiona feeriod of at least 10 years, and;

As has been demonstrated in the NSR enforcemeriitigadion actions against certain power
plants over the years, the public cannot solelyeddmn the good faith of facility owners and
operators to substitute for clear and protectiv@renmental laws. In sum, we believe EPA’s
current proposal is profoundly misguided and da#saddress the courts remand to EPA.
Therefore, NESCAUM suggests that EPA abandon @fepred approach and re-examine its
proposal in light of these and other comments. Mégle, we appreciate the opportunity to
provide input. If you or your staff has any quess about these comments, you can contact me
at the NESCAUM office at 617-259-2000.

Sincerely,

Arthur N. Marin

Executive Director

CC: NESCAUM Directors
Lynn Hutchinson, EPA OAQPS



